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Attorneys at Law 

TOM W DAVIDSON 
703891 75001fax 17038917501 
tdavidson@ahingurnp corn 

Jatiuary 16, 2003 

44s. Marlene H.  Dorkh 
Secretary 
Federal Communications Commission 
445 Twelfth St., S W  
Washinston, DC 20554 

R ECE WED 

JAN 16 2003 

Re: WC Docket No. 02-3 19 

Dear Ms. Doi-tch: 

Thc attachcd letter was ‘riled via ECFS on the evening o f  January 15, 2003 on behalf o f  the 
Official Committee (“Committee”) of Unsecured Creditors o f  WorldCom, Inc., et al. This copy 
is provided pursuant to the e.yppLzrte requirements set forth in the Designation Order.’ 

Vcry t ru ly  yours, 

Tom W. Davidson 
Natalie G. Roisman 
Nicholas G. Alexander 

cc: J. Saulnicr 

Aine i - i rwh O~ie i -~ i r ing  Coiiipoiiic,~ 7 b n f  FCC ,No 2. Tr~ii i isnii lral N o .  I313 el al, WC Docket No.02-3 19, I 

, .  . .  ., . Otdcr. DA No. 02-2577 (rcl. Oct. LO,  2002). 
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Ms. Marlene H. Dortch 
Secretary 
Federal Comniunications Commission 
445 Twelfth St., SW 
Washington, DC 20554 

Re: WC Docket No. 02-319 

Dear Ms. Dortch: 

The Official Coinmittce (“Committee”) of Unsecured Creditors of WorldCom, Inc., et al. 
(“WorldCom”) submits this letter in rcsponse lo !he November 21, 2002 Response (“Response”) 
of SBC Communications, Inc. (“SBC”) i n  the above-referenced proceeding.’ Specifically, the 
Committee secks to cmphasiLe to the Federal Communications Commission (“FCC”) that, 
despite SBC’s protcstations 10 the contrary, SBC’s proposal to revise its interstate access tariffs 
LO iillow SBC to demand a scctirity dcposil from a customer that is subjcct to a pending 
bankruptcy proceeding (“Deblor Customer”) is both unlawful and a usurpation or the bankruptcy 
court’s exclusivc authority under chapter 1 1  of title 1 1  of the United States Code (the 
“Bankruptcy Code”). As rurther discussed below, it is well settled that it is exclusively within 
the authority of the bankruptcy court to detcrmine when and whether additional adequate 
assurance may bc required o r a  Debtor Customer 

SBC correctly states that, under Ihe Bankruptcy Codc, i t  is permissible for a utility, such as an 
incumbent local exchange carrier (“ILEC”), lo seek a cash deposit as additional adequate 
assurance of payment from a Dcbtor Customer and that the courts will, in certain instances, 
inaildate luture paytncnt of such a deposit. However, SBC rails to acknowledge that (i) i t  is the 
bankruptcy court’s exclusivc responsibility to determine the appropriateness of a deposit 
rcqttirement and ( i i )  i n  detcrmining whether a deposil is appropriate, a court will examine all of 
the rclevanl facts and circumstances of the individual case, including the Debtor Customer’s past 
payrncnt history, current revcnues, liquidity, and other factors. In every case cited by SBC, the 
utility seeking additional adequatc assurance sought bankruptcy court approval for mandating 

Anicritcch ODeratine Cmipantes (AnicritccllL Tariff FCC No. 2,Tmnsniittal No. 13 12. Nevada Bell 
l’eleplione C’nninanies (Nevada BellL ’l’ariff FCC No. I ,  Transmittal No. 20. Paclfic Bel l  Telephone Company 
(Pacific RellL l a r i f f  FCC No. I .  ‘1:ransmittal No. 77, Southern Nrw England Telephone Companies (SNET). Tariff 
FCC No. 39, Transmittal No. 272, Southwestern Bell Telephone Company (SWBTL TariffFCC No. 73. Transmittal 
h 2 9 0 6  (filed Aug, 2, 2002), W C  Dockct No. 02-319, Rcsponsr ofSBC Communications, Inc. to Opposiiions to 
the Uircct Case (filed Nov. 21,  2002). 
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Debtor Customer payncnt of an additional deposit. In each case, the bankruptcy court, in 
dctcrmining whether such approval was warranted, analyzed a variety of factors before issuing a 
decision.’ The cases cited by SBC, therecore, effectively prove the Committee’s point: It is the 
bankruptcy court, not an individual utility or regulatory agency, which is authorized to 
determine whether the payment of a security deposit is necessary after assessing the facts and 
circutnstanccs o f a  particular case. Further, contrary lo SBC’s assertions, a mandate for a 
security dcposit does not result in cvery case in which a utility customer has filed for bankruptcy 
protection. Specifically, in W r ,  111 re WorldCom, Inc., ct ai., Adelphia Business Solutions, 
and In re Global Crossing Ltd., et al., no deposit was r e q ~ i r e d . ~  SBC’s proposed tariff revisions 
would allow SBC to demand and hold a deposit from a Debtor Customer regardless of that 
Debtor Customer’s ability to make full and timely payments, and before the necessity of any 
additional adequate assurance or  payment could bc objectively determined, thus usurping the 
bankruptcy court’s authority. Were SBC’s proposed tariff revisions to be approved, SBC would 
effectively short circuit the statutorily mandated bankruptcy process. I t  is the bankruptcy court, 
and no other party, which has the authority to determine what additional adequate assurance, if 
any, may be reasonably required by a utility providing service to a Debtor Customer. 

Further, as rccognired in the FCC’s recent policy slalement rejecting ILECs’ attempts to revise 
their interstate access tariffs so as to arbitrarily demand burdensome security deposits from their 
carrier customers (“Policy Statement”), bankruptcy is not an accurate indicator of a Debtor 
Customer’s ability to pay its bills on an ongoing basis.‘ Indeed, companies enter bankruptcy in 
part to ensure that they will be able to continue lo serve their customers and pay debts as they 
become due, under thc direction, supervision and protection of the bankruptcy court. One need 
look no further for evidence that a company under bankruptcy protection can pay its bills than to 
WorldCom’s commercial relationship with SBC in which i t  is our understanding that WorldCom 
conlinucs to be current with all of its post-petition obligations to SBC. 

Finally, the proposed tarifrrevisions are contrary to the rehabilitative nature of the Bankruptcy 
Code. Allowing SBC to use bankruptcy as a trigger for requiring security deposits would be 
inconsistent with thc primary purpose of the Bankruptcy Code, which is designed lo afford a 

’Sre,, SBC Reply a1 18, note 49. (“ln re Houdashell, 7 B.R. 901 (Bank.  W.D. Mo. 1981) (court 
w d c ~ . e d  deposil of two tinies debtot’s highest bill in preceding twelve months taking into account, inter alia, unpaid 
prepetilion balancc, 1ecoi.d of paynicnt and deposit mandated by state regulations.”)) 

’ S e e  -__ Caldoi at 2: In re WorldCom, I n . .  ct al., No. 02-13533 (AIG), slip op. a t  3 (Bank.  S.D.N.Y. October 
2. 2002), A d e l ~ h i a  Busiiicss Solutions, 2x0 R.R. at 68; In re Global Crossing Ltd., et al.;  & H.R. Rep., No. 95- 
595 a t  MO(1977) 

In l l ic Matier of Verizon Petition Tor Emerqency Declatorv and Other Relief, WC Docket No. 02-202, 
Policy Statement, FCC 02-337 (rel. Dec. 23, 2002) 7 14. ;  Policy Statement 121 
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company a "brcathing spell" to reorganize.' Application of SBC's proposed security deposit 
provisions would constitute a penalty for filing for bankruptcy, frustrating the purpose of 
bankruptcy protection by saddling a company seeking to reorganize with an additional 
substantial expcnse. Moreover, the proposed tariff revisions, by their very nature, violate a basic 
teiict of the Bankruptcy Code by allowing SBC to discriminate against a debtor who f i les  for 
relief under the Bankruptcy Code. The Bankruptcy Code specifically protects a debtor from 
such discrimination." Clearly, the imposition of a deposit requirement that would be triggered 
upon filing for bankruptcy would be discriminatory and in violation of the Bankruptcy Code. 

In sum, SBC's proposed tariff modifications violate both the letter and the spirit of the 
Bankruptcy Code, and should thereforc be rejected. Please do not hesitate to contact the 
undersigncd should you have any questions. 

Very truly yours, 

Torn W. Davidson 
Natalie G.  Roisinan 
Nicholas G.  Alexander 

cc: J .  Saulnier 

set, c,c, re r o n o s ~ i 1 ~ ~ c  Clubs. IK, 105 B.K. 773 (Baitkr. S.D.N.Y. 1989) ("The purpose of the 
protection provided hy Chapter I I is to give tlie dcbtor a breatliing spell, an oppotiunity to rehabilitate its business 
and lo cnable the debtors to generate re\;enue."). 

unexpired lease. or in applicable law, any  risht or obligation ~ inde i  such contract or lease may not be terminated or 
modified a1 aiiy lime afer the conmieiiceineiit of the case solely because of a provision in such contract or lease that 
is conditioned on (A) the insol\~ciicy or tinancial condition of the debtor at any time before the closing ofthe case; 
( U )  tlie comnieiicenient nf a case undci tlns title . , :'). 

"See  - 1 1  U.S.C. 365(e )  (providing that"[n]otwithstand~ng a provision in a n  executory contract or 
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